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INFORMATION OMITTED IN APPLICATION 
FOR INSURANCE 


Former Applications Rejected 


In applying for insurance with the First National Benefit 
Society, an applicant was required to state whether or not he 
carried life insurance, whether he had ever been rejected, for 
what cause and by what company. One Fiske in his application 
said that he did carry insurance, and that he had been rejected 
by the Sun Life of Canada because of a slight heart murmur. 
Three policies were issued to Fiske and after his death, in an 
action brought by his wife to recover under such policies, the 
First National Benefit Society denied liability claiming that 
Fiske had failed to state in his application that he had been 
rejected by the Postal Life Insurance Co. of New York and 
that such omission gave the insurer the right to void the policy. 
Plaintiff claimed that it was immaterial whether the insured 
had been rejected by Postal Life in as much as he had revealed 
the rejection by Sun Life. 


Instruction to Jury 


In instructing the jury the court said that false statements 
or misrepresentations of facts in an application for insurance 
will not render the policy voidable unless such facts are shown 
to be material to the risk and unless the insurer relied upon 
such facts in accepting the risk. The court further stated that 
to be material to the risk, the facts must be shown to be such 
that, if known to the insurer, would have induced it not to 
issue the policy. 


Ruling of Court 


The Arizona Supreme Court in First National Benefit So- 
ciety v. Fiske, reported at {| 501,146, held the instruction above 
cited to be an erroneous statement of the law. It said: “. . . 
when an insurance company has asked of an applicant whether 
he has previously been rejected for insurance, a false answer 
is sufficient to authorize the company to declare the policy void 
without the necessity of proving whether it would have rejected 
the application if it had knowledge of that fact.” The court 
further said that the fact that an applicant “had been rejected 
by nineteen companies would certainly be a factor lessening the 
likelihood of his acceptance by the twentieth in the highest 
degree.” 
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* FIRE x 


Limitations on Time for Bringing Suit—An insurer by leading 
an insured to believe that some settlement would be made 
and in failing to deny liability until after the time for bring- 
ing suit had expired is deemed to have waived the limitation 

eriod. However, if the record shows that an action was not 

rought until thirteen months after such denial, no recovery 
will be allowed. (Mirunczak et al. v. Michigan Farmers 
Mutyal Fire Insurance Company, Mich. Supreme Ct.)... 
{ 300,290. 


Examination of Witness.—Plaintiff’s examination of defendant’s 
employee in action to recover for loss of jewelry claimed to 
be covered by “floater” policy limited so that plaintiff could 
not take advantage of investigation made by defendant on its 
own behalf. (Schweinert v. Insurance Company of North 
America, U. S. Dist. Ct., S. D., N. Y.).. . 300,291. 


Newly Discovered Evidence.—Plaintiff’'s admission, on second 
trial of actions seeking to recover under four fire insurance 
policies, of parentage of child, said parentage having been 
denied on second trial, held not to amount to newly dis- 
covered evidence warranting new trials for defendants, verdicts 
in favor of plaintiff having been returned on said second 
trial. (Hall v. Merrimack Mutual Fire Insurance Co.; Same v. 
Orient Insurance Co.; Same v. New York Underwriters 
Insurance Co.; Same v. Atlas Assurance Co., Ltd., N. H. 
Supreme Ct.).. .¥ 300,292. 


Proof of Arson.—Court’s refusal to instruct jury that if they 
believed from the preponderance or greater weight of the 
evidence that plaintiff had set fire to or caused to be set fire 
to the premises whereon was located the goods covered by 
defendant’s policy, they should find for defendant was held 
error. (Sundquist v. Illinois Fire Insurance Company of 
Peoria, Ill. App. Ct.).. .§ 300,293. 


Explosion—Res Ipsa Loquitur.—Doctrine of res ipsa loquitur 
held to be erroneously applied to hold defendant liable for 
damages caused to plaintiff’s property as a result of an ex- 
plosion on defendant’s property where it was stipulated by 
the parties that neither was aware of the nature or cause of 
the explosion. (Meibohm v. Horton Pilsener Brewing Co., 
Inc., N. Y. Supreme Ct., App. Div.). . .{ 300,294 


Agent’s Authority—Oral Contract.—Soliciting agent for defend- 
ant insurance company held not to have authority to bind 
defendant to oral contract insuring plaintiff's mill against 
loss from fire should such oral contract be proved. (Byrne 
v. Farmers Mutual Fire Ins. Co. of Rock Township, Jefferson 
County, Mo., St. Louis Ct. of App., Mo.). . .f 300,295. 


Compromise Verdict.—Verdict which more than equalled the 
amount of expenses incurred by plaintiff on account of in- 
juries sustained when gasoline stove purchased from defendant 
exploded affirmed by court on basis that it was a compromise 
verdict, the evidence being such as to warrant a finding for 
either party. (Pomaybo v. Sears, Roebuck & Company, U. S. 
Dist. Ct., W. D., Pa.). . .§ 300,296. 


% NEGLIGENCE * 
(Other than Automobile) 


Res Ipsa Loquitur.—In an action to recover for personal in- 
juries alleged to have been caused by the negligence of de- 
fendant in permitting the root of a tooth to pass into plaintiff's 
right lung, while extracting teeth of plaintiff, the doctrine of 
res ipsa loquitur was applicable, as all the instrumentalities, 
including the unconscious body of plaintiff, were under the 
exclusive control of defendant. (Wahetstine v. Moravec, Iowa 
Supreme Ct.).. . 401,267. 


Celluloid Combs.—Plaintiff sought to recover damages for per- 
sonal injuries suffered when celluloid waterwaving combs 
caught fire or exploded in her hair as she was in the process 
of drying it by means of an electric lamp. The case was 


submitted to the jury solely on the question of negligence 
On appeal, verdict for defendant affirmed. (Treacy v. F. WW. 
Woolworth Co., N. Y. Supreme Ct., App. Div.) . . . | 401,274, 


Attractive Nuisance.—Stacks of railroad crossties do not consti- 
tute an attractive nuisance within the influence of the prin. 
ciple of the turntable cases. (Pollard, Rec., Central of Ga, 
Ry. Co. v. McGreggors Admr., Ala. Supreme Ct.).. .{ 401,271, 


Hole in River Bed.—Plaintiff’s two sons, while playing in q 
river, stepped into a deep hole and were drowned. On 
appeal, the judgment of the lower court for defendant was 
afirmed, as plaintiff failed to prove by a preponderance of 
the evidence that defendant dug the hole in sand pumping 
operations as alleged by plaintiff. (Preston v. Acme Sand & 
Gravel Co., La. Ct. of App.) . . .§ 401,265. 


Landlord and Tenant.—Plaintiff brought an action for damages 
to a stock of merchandise caused by water leaking through the 
roof of defendant’s building, which defendant had negligently 
repaired. It was the landlord’s duty to exercise reasonable 
care to keep the roof in such repair that its condition would 
not be a source of injury to tenants. (Meyer Bros. Hay & 
Grain Co. v. National Malting Co., N. J. Supreme Ct.)... 
4 401,270. 


Breach of Warranty.—Plaintiff was injured when she fell 
downstairs by reason of the heel becoming detached froma 
shoe she had purchased from defendant. Plaintiff’s evidence 
was sufficient to show that the shoes were not suitable for 
plaintiff's use and that they were not as represented by the 
salesman. (Bruns v. Jordan Marsh Co., Mass. Supreme Jud. 
Ct.) . . .§ 401,268. 


Payment of Hospital Bill.—Plaintiff’s eleven-year old son, while 
playing with some companions on the grounds of a grammar 
school in defendant city, fell to the ground, and in so doing, 
struck his knee against a water cut-off box. The fact that 
defendant, out of humanitarian impulses, paid the sanitarium 
bill for treating plaintiff’s son did not operate as an admission 
of liability for the results of the accident. (Floyes v. City 
of Monroe, La. Ct. of App.). . .] 401,264. 


Icy Sidewalk.—Plaintiff brought this action on account of in- 
juries received from a fall upon an icy sidewalk. Plaintiff's 
contention that instructions should have permitted a recovery 
upon failure of defendant city to remove the ice was without 
merit, as the evidence showed that the ice was unaffected by 
artificial causes and that it was smooth and slippery and in 
the same condition as when nature formed it upon the side- 
walk. (Leonard v. City of Muscatine, Iowa, Towa Supreme 
Ct.) .. . 9 401,266. 


Municipality’s Liability—Plaintiff sustained personal injuries 
as the result of an imperfection in the sidewalk of defendant 
city. Judgment for the city was proper as the defect was 
slight and at the outside edge of the sidewalk where it was 
not a source of substantial danger. (Galante v. City of Brock- 
ton, Mass. Supreme Jud. Ct.).. .] 401,269. 


Dynamite Cap.—Where a boy surreptitiously entered the city 
hall and took dynamite caps, which another boy found and 
exploded to his injury, the city was not liable, as the inde 
pendent act of the boy who took the caps was the proximate 
cause of the injury. (Murphy v. City of Rotan, Tex. Ct. of 
Civil App.) . . .{ 401,272. 


Burden of Proof.—In an action to recover for the loss of a store 
destroyed by fire, allegedly as the result of the negligent 
operation of a municipal power plant, it was not error to Im 
struct the jury that in order for plaintiff to recover damages, 
he must prove the negligence of defendant as charged in the 
complaint, and that plaintiff could not sustain his burden 
by proof of some other proximate cause thereof. (Martm 
v. Village of Patoka, Il). App. Ct.). . .{ 401,273. 


Instruction Erroneous.—In an action to recover for the loss of 
cattle, which were trampled to death while being vaccinate 
by defendant, an instruction declaring that “defendant's neg 
ligence, if any, must be the sole proximate cause” was errone- 
ous. (Breece v. Ragan, Kansas City Ct. of App., Mo.) 

{ 401,263. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


* LIFE x 


Statutory Service on Non-Resident Insurance Company.— 
Statute requiring non-resident insurance companies, before 
being authorized to do business within the state of South 
Carolina, to appoint the insurance commissioner as its agent 
upon whom all service “shall be” made, held to provide ex- 
clusive method of service. (Murray v. Sovereign Camp, 
Woodmen of the World, S. C. Supreme Ct.) .. . 501,141. 


Proof of War Risk Insurance.—Plaintiff’s evidence tending to 
show that her uncle had taken out war risk insurance while 
he was in active service held insufficient to establish her 
claim in view of the government’s evidence to the contrary. 
(United States of America v. Krumsiek, U.S. C. C. A., Ist C.) 
_. 501,143. 


War Risk Insurance—Time for Filing Suit—Where no denial 
of claim first made in 1920 was received until 1932, two fur- 
ther inquiries in regard to said claim having been made in 
the meanwhile, the court held the claim to have been a con- 
tinuing one so that suit thereon could be brought within six 
years following the date of denial. (Hatfield et al. v. United 
States of America, U. S. Dist. Ct., S. D., N. Y.).. . 501,142. 


Insured Predeceased by Beneficiary.—Father, next of kin of 
insured, held entitled to proceeds of life insurance policy 
where it was shown that the designated beneficiary prede- 
ceased the insured even though he had refused to surrender 
the policy and premium receipt book when the insurer failed 
to admit liability thereunder. (Calvery v. Liberty Industrial 
Life Insurance Co., La. Ct. of App.). . .] 501,140. 


Coverage of Policy—Burden of Proof.—Beneficiary held to have 
burden of proving that insured met his death as a result of 
being struck by a vehicle while the insured was walking or 
standing on a public highway and failure to carry such 
burden precludes her right to recover under the policy. 
(The Interstate Life & Accident Co. v. Stocker, Tenn. Su- 
preme Ct.).. .§ 501,137. 


Distribution of Insurance Proceeds.—Court refused to place 
trust on proceeds of insurance covering the life of plaintiff's 
father although plaintiff claimed that his father’s sister who 
was the named beneficiary was supposed to see that he was 
taken care of after his father’s death. (Maher, Ex’r’x v. 
Byrnes, N. Y. Supreme Ct., App. Div.) .. . 501,135. 


Extended Insurance—Double Indemnity.—Where a rider pro- 
viding for double indemnity benefits was attached to a policy 
which contained a provision for extended insurance, the court 
held that while the policy was running under the extended 
clause, the double indemnity provisions continued to be in 
effect. (Hay v. The Connecticut Mutual Life Insurance Com- 
pany, Tenn. Supreme Ct.).. . 7 501,136. 


False Statements Made on Application for Insurance.—In order 
for an insurer to void a policy where an insured was shown 
to have made false statements in his application for such 
insurance, it is not necessary for the jury to determine 
whether or not the insured would have decided to reject the 
application had it known the true facts. (First National 
Benefit Society v. Fiske, Ariz. Supreme Ct.).. . 501,146. 


Grounds for Voiding Policy—Tender of Premiums Paid.—In- 
surer held entitled to void policy where it was shown that 
false statements were made in the insured’s application in 
regard to his condition of health and previous medical atten- 
tion; tender of premiums paid into court at time of trial on 
policy was held to be sufficient. (Hill v. Metropolitan Life 
pearance Company, N. Y. Supreme Ct., App. Div.) 


Proof of Accidental Death—Where two months after being 
injured in an automobile accident the insured developed 
pneumonia which caused his death, the court held that the 


beneficiary under his life insurance policy could not recover 

accidental benefits since death must be shown to have been 

caused solely through accident in order to so recover. (New 

nO att Insurance Company v. Greber, Ariz. Supreme Ct.) 
. -§ 501,138. 


Accidental Death.—Plaintiff recovered for the death of her hus- 


band under a policy insuring against loss of life resulting 
directly and independently of all other causes, from accidental 
death, the court holding that whether the proximate cause of 
insured’s death was the excessive use of alcohol or a fall was 
for the determination of the jury. The cause of action was 
first tried in Michigan. (Commercial Casualty Insurance 
Company v. Stinson, U. S. C. C. A., 6th C.).. .7 501,147. 


Disputed Claim to Death Benefits.—Second wife of insured held 


to have automatically replaced sister of insured as beneficiary 
under life insurance policy under stipulation agreed to be- 
tween insured and insurer to the effect that a subsequent 
marriage of the insured would automatically cause his wife 
to supersede any named beneficiary. (Freeland v. Freeland 
et al., U. S.C. C. A., 6th C.). . .§ 501,145. 


Reinstatement of Lapsed Policy.—Where a policy which had 


been renewed on May 24, from year to year, was allowed to 
lapse and the annual premium not paid until July 24 in a 
particular year, the court held that the reinstatement dated 
back to May 24 of that year and that the policy continued in 
effect until that same date in the following year. (King v. 
Continental Casualty Co., U. S. C. C. A., 4th C.).. . 9 501,144. 


Reinstatement of Insurance Policy.—Where the insured, shortly 


after the lapse of his insurance policy, applied for its rein- 
statement, stating in his application that he was in good 
health and shortly thereafter died from a disease, the early 
symptoms of which were trivial, the insurance company was 
held liable upon the policy, the jury finding that insured 
acted in good faith and that the insurance company did not 
pass upon his application with reasonable celerity. (Froehler 
v. The North American Life Insurance Co. of Chicago, Il. 
Supreme Ct.).. . 501,148. 


% AUTOMOBILE ~% 


Railroad Crossing Collision —Where plaintiffs sustained injury 


as the result of a railroad crossing collision between their 
automobile and a train owned by defendant the court denied 
recovery on the ground that plaintiffs did not approach the 
crossing with the degree of care commensurate with the 
known danger. (Keltz et al. v. Nicodemus, Rec’r et al., Il. 
App. Ct.)... 702,558. 


Sufficiency of Pleadings.——Where plaintiff was injured when a 


railroad motor car was driven onto a crossing without any 
warning being given, the court held that defendant’s demur- 
rer to all four counts of the petition should not have been 
sustained since actionable negligence had been pleaded in 
two of the counts. (Smith v. Chicago, Burlington & Quincy 
Railroad Company, Iowa Supreme Ct.).. .{ 702,559. 


Status of Insurance Solicitor.—A directed verdict was errone- 


ously entered for an insurance company whose solicitor was 
involved in a collision between his automobile and plaintiff's 
motorcycle. The appeal court was of the opinion that there 
was sufficient evidence to render the entry of such verdict, 
exonerating the insurance company without trial, an error. 
(Morrison v. National Life and Accident Insurance Co., Tenn. 
Supreme Ct.).. .] 702,552. 


Master and Servant Relationship.—The court refused to rule as 


a matter of law that an insurance agent was an independent 
contractor, there being evidence from which the jury might 
find that his employing insurance company reserved the right 
to control his physical acts and that there existed a master 
and servant relationship. (Amstutz, Adm’r v. The Prudential 
Ins. Co. of America, Ohio Supreme Ct.).. . ff 702,557. 
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Employer-Employee Relationship.—Defendant Oil Company 
was found not liable for fatal injuries suffered by plaintiff's 
intestate, on the ground that the operator of the truck which 
caused the injuries was an independent contractor and not 
an agent of defendant. (Darner, Adm’r et al. v. Colby et al., 
Ill. App. Ct.).. .] 702,549. 


Scope of Employment.—Where the trial court directed a verdict 
in favor of defendant holding as a matter of law that defend- 
ant’s employee was not acting within the scope of his au- 
thority at the time of injury to plaintiff's intestate, the 
judgment was reversed on appeal, the court holding that the 
evidence tended to prove that the employee was acting within 
the scope of his employment. (Webb, Adm’r v. The Willett 
Company et al., Ill. App. Ct.) . . .] 702,543. 


Bus Skidding into Automobile.—Plaintiff was awarded judg- 
ment for injuries sustained when the bus, owned by defend- 
ant, skidded across the pavement and into the car in which 
she was riding, as the driver of the bus stepped on the 
brakes to avoid striking an automobile parked at the side 
of the road. (Staggs v. Bartovsky, Iowa Supreme Ct.).. 
q 702,555. 


Carrier’s Liability During a Strike—Where plaintiff was in- 
jured when someone threw a stone through the window of 
the taxicab in which he was riding during a period when 
many taxicab drivers were striking, a verdict was properly 
directed in favor of the cab company for the reason the 
plaintiff failed to show any actionable negligence. (Knox- 
ville Cab Co. et al. v. Miller, Tenn. Supreme Ct.).. .§ 702,551. 


Motorcycle Passenger Injured.—Plaintiff was denied recovery 
for the alleged wrongful death of his intestate who suffered 
fatal injuries while riding as a passenger on a motorcycle 
when the vehicle hit a fill in the street, on the ground that 
the intestate was guilty of contributory negligence. (Lattin, 
Adwm’r v. City of Zion, Ill. App. Ct.). . . 702,550. 


Minor Bicyclist Injured.—It was held error to consolidate, at 
the instance of the plaintiffs and over the objection of the 
defendant, the suit by a father for his expenses arising out 
of the injury of his son and the suit of said son for personal 
injuries sustained when defendant’s pick-up truck was backed 
into the bicycle which he was riding. (Homer Brooks v. 
Paulson; Robert Brooks v. Paulson, lowa Supreme Ct.).. 
{ 702,553. 


Unavoidable Accident.—Where two wheels of plaintiffs truck 
stuck as he was attempting to return to the highway from 
the shoulder of the highway where he had stopped to wait 
for the heavy rain to cease and the truck was struck by 
defendant’s approaching ambulance, the court held that there 
was sufficient evidence to raise the issue of unavoidable 
accident. (Hankamer v. Roberts Undertaking Company, et al., 
Tex. Ct. of Civ. App.).. .§ 702,556. 


Left Turn on Much Traveled Highway.—Where, on a rainy day, 
a truck turned left on a much traveled highway to enter a 
shop on the other side of the road, and plaintiff's automobile, 
having just come over a hill, skidded into said truck, the 
court dismissed plaintiff's suit for property damage to his 
car, for the reason that the evidence disclosed his familiarity 
with the situs and that he failed to exercise that degree of 
care which the known conditions demanded. (Drake v. 
Hardware Mutual Casualty Co., La. Ct. of App.).. . 702,560. 


Joint Negligence.—Where both plaintiff and defendant claimed 
that their respective cars had preempted an intersection and 
therefore was entitled to the right of way, the court dis- 
missed their demands on the ground that they were jointly 
negligent in causing the damage. (Di Leo v. Du Montier, 
La. Ct. of App.). . .§ 702,562. 


Turning into Driveway.—Where plaintiff brought an actig 
recover damages to his truck which were caused when 
fendant’s automobile collided with the truck as it was mg 
ing a left hand turn into a driveway, the court denied 
fendant’s motion for a directed verdict; plaintiff's driver 
not negligent as a matter of law in not seeing defend 
automobile approach. (Martin v. Sinnett, N. H. Sup 
Ct.). . . 702,547. 


Contributory Negligence.—Where plaintiff proceeded to mak 
a turn into an intersection after first observing that 
were no cars either in front or in back of him, the court } 
that the jury could properly find he was free from cont 
tory negligence and refused to grant defendant’s motion fo 
a directed verdict. (Baker, Adm’r v. Salvation Army, I 


et al., N. H. Supreme Ct.).. .[ 702,548. 


Intersection Collision.—In a suit brought by plaintiff to recovg 
damages for injuries suffered in an intersection collision with 
defendant’s truck, the court reversed a judgment entered 
directed verdict in favor of defendant, holding that the ¢; 
should have been submitted to the jury under proper instrug 

(Short v. Powell, lowa Supreme Cty 


tions from the court. 
.. -§ 702,546. 


Left Turn at Intersection.—Defendant company was found lia 
ble for injuries sustained by plaintiff where its truck drive 
in an attempt to make a left hand turn at an intersection: 
placed his truck in such a position that it blocked the right 
of way of cars coming over the crest of a hill a short distane 
away. (Johnson v. India Tea Company, Ill. App. Ct.).. 
{ 702,542. 


Declaratory Judgment Act.—The federal court held that it h 
no jurisdiction to entertain a petition for declaratory ju¢ ‘ 
ment against a person suing plaintiff's assured in the Ohio 
State Court, when said defendant had made no claim agai 
plaintiff insurance company in his action in which no judge 
ment had yet been entered. (Maryland Casualty Co. v. Pa 
cific Coal & Oil Co. et al., U. S. C. C. A., 6th C.).. .] 702,561 


Bill of Exceptions.—Plaintiffs were denied review of the t 
court’s decision in granting defendant a new trial in a 
brought to recover for the wrongful death of plaintiff's so 
because plaintiffs failed to file a bill of exceptions containii 
all of the testimony introduced at the trial. (Lay et us, @ 
W. W. Pollock Milling & Elevator Co., Kansas City Ct. of 
App., Mo.)... 702,554. i 


Jurisdiction of Court.——Where defendant Insurance Comp 
filed a special appearance challenging the jurisdiction of t 
court over the subject matter of the action, it was held t 
the overruling of this special appearance was erroneous since” 
defendant had this right under the broad provisions of 
statute relative to this matter; it was further held that plain= 
tiff had no right to sue defendant since service could h 
been obtained against the defendant truck owner within the 
state. (Schulte, Adm’r v. Great Lakes Forwarding Corp. et 
Iowa Supreme Ct.).. . | 702,545. 


Sol 


Suit Against Minor.—The administrator of a deceased p 
of an unemancipated minor was allowed to recover from t 
latter for the death of the parent caused by the — ne 
of the minor child. (Arnold, Adm’r v. Jacobs, Mass. Sup’ 
Jud. Ct.).. . 702,544. =: 


Taxicab Passenger Injured—Where it was not proved th 
injuries suffered by plaintiff's wife while riding in a 
aggravated a preexisting serious nervous condition, the court 
reduced the judgment recovered by her, finding the sum oF 
pee to be adequate compensation. (Penouilh et ux. v. 7) 

rothers Yellow Cab Company, La. Ct. of App.)...4 702 
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